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COURT ORDER: 
 

 
 
 

On 9 June 2011, an ordinary general meeting was held in DNO International ASA 
(hereinafter called DNO), a Norwegian listed company. The following is recorded in item 14 
of the minutes of the general meeting: 

 
 

"Demand for an investigation 
 

With reference to section 5-14, subsection two, no.2 of the Norwegian Public 
Limited Companies Act, a shareholder, Steinar Eriksen, submitted a proposal 
concerning an investigation pursuant to section 5-25, subsection one of the Public 
Limited Companies Act.  

 
Proposed resolution: 

 
An investigation pursuant to section 5-25, subsection one of the Public Limited 
Companies Act is to be started into the company’s management, with the main emphasis 
on the relationship between RAK Petroleum PLC and the company’s management from 
the date when RAK Petroleum PLC became a shareholder.  
 
50,137,481 shares voted in favour of the shareholder’s proposal, while 290,105,571 
shares voted against. The proposal was therefore supported by more than one tenth of 
the share capital represented at the general meeting, see section 5-25, subsection two of 
the Public Limited Companies Act, and was therefore adopted.” 

 
 

Earlier at the same general meeting, a new board of DNO had been elected. The board 
had proposed the re-election of the existing board with the following composition: 

 
Berge Gerdt Larsen, chair of the board 
Shelley Watson, deputy chair  
Marit Instanes, director  
Gunnar Hirsti, director 
Bijan Mossavar-Rahmani, director 

 
The shareholder RAK Petroleum Plc (hereinafter called RAK) submitted the following 
alternative proposal regarding a new board: 

 
Bijan Mossavar-Rahmani, chair of the board 
Gunnar Hirsti, deputy chair 
Shelley Watson, director 
Marit Instanes, director 
 Karen Sund, director 

 
RAK’s proposal was supported by 291,276,622 shares, while the board’s proposal was 
supported by 81,283,819 shares. RAK’s proposal to make Bijan Mossavar-Rahmani the 
chair of the board was thus adopted. 
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On 20 June 2011, Erik J. Frydenbø submitted a petition asking the court to agree to an 
investigation in accordance with the general meeting’s resolution, see section 5-25, 
subsection two of the Public Limited Companies Act. The court submitted the petition to 
DNO for its views. The lawyer Per Seime sent a reply on behalf of DNO on 13 July 2011.  
Following this, additional statements of case have been exchanged and the lawyer Stig 
Berge has represented DNO as its counsel since 8 September 2011. Stig Berge also asked 
the court to give notice of a court hearing to deal with the petition if the court did not decide 
to dismiss the petition. Mr Berge has in a later statement of case withdrawn his petition for a 
court hearing. The court has not found it necessary to hold a court hearing in this case. The 
latest statements of case from Erik J. Frydenbø and Stig Berge were received by the court 
on 24 October 2011.  

 
 

Erik J. Frydenbø has on the whole alleged: 
More than one tenth of the company’s shareholders that were represented at the general 
meeting voted in favour of the proposal concerning an investigation, which was thus adopted. 
This resolution means that any of the company’s shareholders may demand that the 
investigation which has been decided on is to be carried out by the District Court, see section 5-
25, subsection two, first and second sentences of the Public Limited Companies Act. The 
deadline of one month after the general meeting for demanding an investigation has thus been 
met. Erik Frydenbø owns 2,000 shares in DNO and as a shareholder he is entitled to submit 
such a demand for an investigation.  

 

It is alleged that great emphasis should be placed on the fact that all the shareholders present, 
with the exception of RAK, fully supported the initiation of an investigation. The reason for 
this was the way in which the directors who represented RAK had carried out their directors’ 
tasks. The direct reason for the demand for an investigation into the company was the way in 
which the election of a new board was carried out.  

 
 

Bijan Mossavar-Rahmani is the chair of RAK’s board and CEO of RAK and represents 
RAK on DNO’s board. The board is DNO’s nomination committee. Despite the board’s 
unanimous nomination, Bijan Mossavar-Rahmani submitted a motion from the floor at the 
general meeting, nominating new directors and himself as chair of the board. Through his 
conduct, he deprived 61% of the shareholders in DNO of the opportunity to safeguard their 
legitimate interests when electing the board. Only 39% of the company’s shares were 
represented at the general meeting. The proposal regarding a new board was completely 
unexpected and not included in the agenda stated in the notice of the general meeting. The 
motion from the floor effectively deprived the majority of the shareholders of the 
opportunity to take part in the election of the board. 
 
On 14 June 2011, DNO issued a stock exchange notice stating a much higher assessment of 
the company’s oil reserves. An investigation is demanded into whether the information on 
the reserves was known to RAK’s representatives on the board, the other directors and the 
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management of DNO before the general meeting on 9 June 2011. In addition, whether there 
was disagreement between RAK’s representatives on the board and the company’s 
management about the publication of this inside information. In addition, whether for RAK 
it has been expedient that DNO has a low value so that a merger with RAK’s owned oil 
licences or in an acquisition situation could thus produce a far better result for RAK.  

 
 

It is alleged that there was a considerable sales pressure during the last two-three months 
(before June), so that DNO’s share price fell from around NOK 9 to below NOK 7. It has been 
stated that the reason for the pressure on the share price is the sale through an offer of a large 
number of shares through the corporate connection used by RAK – J.P. Morgan, which is the 
fund manager for the Oppenheimer Fund.  The low stock market price for DNO has thus led to 
a better conversion ratio for RAK’s oil licences.  

 

The investigation is to be into the company’s management, with the main emphasis on the 
relationship between RAK and the company’s management from the date when RAK, i.e. 
Bijan Mossavar-Rahmani, joined the board of DNO and up to the present day, on the whole the 
past six months. There is especially reason to investigate attempts to carry out an 
amalgamation/merger of the company with RAK or oil licences owned by RAK. This includes, 
but is not limited to, attempts to implement, or the implementation of, an incorrect conversion 
ratio or the wrong valuation of the shares in DNO and oil licences, etc, belonging to RAK. It is 
thus the cause of the conflict that has arisen between the management of DNO and RAK’s 
representatives on the board that must be examined. It is striking that Bijan Mossavar-Rahmani 
has constantly talked as if RAK’s licences were worth more and correspondingly disparaged 
the value of the reserves and DNO’s assets. This took place in connection with his proposal to 
merge RAK’s licences with DNO. This issue has reinforced the suspicion that there is a 
conflict of interests here.  

 

The chair of the board during the period covered by the investigation, Berge Gerdt Larsen, 
supports the demand for an investigation and this indicates that the investigation should be 
carried out and is a strong indicator that there are justifiable grounds. He must be assumed to 
know about the circumstances which have now obviously changed.  

 

The proposal regarding a merger has previously been rejected by the management of DNO. 
Both because the licences were overvalued and because these were offshore licences with a 
high cost level. That would contravene DNO’s agreed strategy to develop onshore licences.  

 

The reason for the investigation is a justified suspicion that a low DNO share price was 
expedient for the merger which was announced immediately after the general meeting. Seen in 
connection with the merger, there is all reason to investigate further whether that which has 
taken place is in accordance with the interests which the board is appointed to safeguard.  
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Reference is also made to the stock exchange notice of 4 July 2011 in which a “heads of 
agreement” has been submitted immediately after the chair of the board has been replaced. The 
board’s newly elected chair is now using his position to carry out a merger which it is clearly 
suspected contravenes the recommendations made by the company’s management. As soon as 
he became chair of the board, Bijan Mossavar-Rahmani got the company’s management to 
agree to the merger agreement that had previously been rejected. What is asked to be 
investigated in further detail is whether the factors which previously formed the grounds for 
rejecting the merger agreement had suddenly become a favourable business agreement for 
DNO’s shareholders. Or is there reason to suspect that the newly appointed chair of the board 
dictated the conditions and progress. A board elected by a majority shareholder who shows 
little reserve about abusing his power can easily pass a resolution that contravenes the minority 
shareholders’ interests. 

 

The demand for an investigation is also based on a suspicion that the new management’s way 
of managing the shareholders’ assets does not benefit DNO shareholders but instead safeguards 
the interests that the chair of the board and majority shareholder have in other companies with 
similar operations. Reference is made to a statement in LB-2000-3682, where the Court of 
Appeal stated: 

“No concrete evidence has been submitted. The Court of Appeal nonetheless finds that 
these factors, together with the fact that Vabø owns other companies which carry out 
business in areas related to Montel AS’s operations, provide reasonable grounds for 
allowing the petition.” 

 

This may appear to be an attempt to give the largest shareholder assets through transactions 
that damage the other shareholders’ interests, see section 4 of the Public Limited Companies 
Act – the principle of equality. With the way in which the merger issue has developed, it is in 
the shareholders’ interests to examine more closely whether there has been a breach of the 
provisions stipulated in section 6-28 of the Public Limited Companies Act, see section 6-27.  

 

In its defence, DNO has alleged that an attempt at a transaction cannot provide grounds for an 
investigation. The situation is that there is an obvious intention to merge the companies as 
quickly as possible. This was feared by the shareholders and provided grounds for the demand 
for an investigation. The shareholders do not believe there will be any openness about the 
calculations and assessments that form the basis for the proposed merger. The withholding of 
information concerning the recognition of sales revenues has also been proven and must be 
regarded as an attempt to hide the values that would have appeared during the period when the 
conversion ratio was to be determined. The fact that the company’s administrative management 
are now unreservedly in favour of an agreement that there was previously a strong technical 
and administrative resistance to confirms the impression of an abuse of power by the chair of 
the board. The increase in the reserves and revenues from oil sales during the first quarter was 



-6 
	  

information that was withheld from the market. It is alleged that Bijan Mossavar-Rahmani was 
a strong driving force in these matters. It is striking that a proposal regarding a merger 
agreement with a given conversion ratio was submitted 20 days after the general meeting. It 
can easily be assumed that there has been share price manipulation when a decision to 
repurchase is announced seven days before the second quarter report, as was the case in DNO.  

 

In order to achieve clarity regarding the actual and business basis for the merger, an 
investigation will be the only lawful opportunity the minority shareholders have to obtain the 
necessary clarity about a very controversial transaction between closely related parties. In that 
it is alleged that RAK’s directors in DNO had nothing to do with the conversion ratio between 
the companies, then the only way to find out about this is to conduct an impartial investigation. 
It is also unlikely that the common chair of the board and head of RAK’s operations is a third 
party in this regard. 

 

The demand for an investigation is specifically based on the proposed merger agreement, the 
chair of the board’s double role and the considerable consequences that a merger will have for 
all the shareholders. 

 

If the investigation were not to be conducted until the censurable transactions had been carried 
out or decided to be carried out, there would no longer be any point in the investigation. It 
would also severely harm the company’s shareholders if a transaction that has been carried out 
were later to be reversed. 

 

There are justifiable grounds for an investigation, see section 5-26 of the Public Limited 
Companies Act, since the company’s share price is incorrect compared to the company’s 
underlying assets, based on reserves and the expected cash flow from the sale of oil. A right to 
obtain information pursuant to section 5-27 of the Public Limited Companies Act may provide 
an answer to the questions that this side wishes to be investigated. The objective of the 
investigation is to look into and reveal whether there has been the abuse referred to in section 
6-28 of the Public Limited Companies Act. 

 

In his latest statement of case dated 21 October 2011, Erik J. Frydenbø alleges that the 
objective of the investigation is to clarify all the factors surrounding what is now the proposal 
to merge with RAK. It has now been clarified that the general meeting’s resolution of 9 June 
2011 was passed on the basis of a correct understanding of the existing situation. In hindsight, 
there is reason to reinforce the demand for an investigation to be conducted. For this reason, 
new demands for an investigation into further specified matters are submitted to the 
extraordinary general  meeting of DNO on 1 November 2011. Due to the way in which the 
proposal has been submitted and the time which remains until 1 November 2011, it will be 
expedient and beneficial to the litigation costs to postpone dealing with the demand for an 
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investigation any further until the new general meeting resolution concerning an investigation 
has been passed. It is requested that the case be postponed until after the extraordinary general 
meeting of DNO has been held on 1 November 2011.  It is also requested that a court hearing 
be held, see section 9-6, subsection four, and section 9-8, subsection two of the Disputes Act, 
since this will save time and simplify the issues to be dealt with.  

 

Erik J. Frydenbø has submitted the following claim: 

1. Oslo District Court is to issue a court order stipulating that an investigation into the 
management of DNO ASA is to be initiated. The investigation is to be conducted in 
relation to the period when RAK Petroleum Plc has been part of the company’s board 
of directors. 

2. Oslo District Court is to award the petitioner the costs related to the submission of the 
demand for an investigation. 

3. The investigation is also to be paid for by DNO ASA, see section 5-26, item 3 of the 
Public Limited Companies Act.  

 

 

DNO International ASA has on the whole alleged: 

The resolution passed at the general meeting states the period to be investigated as being from 
when RAK became a shareholder of DNO, i.e. from November 2009, until the date of the 
general meeting resolution, which was 9 June 2011. No resolution has been passed concerning 
the investigation of matters that occurred after the general meeting. The issue to be investigated 
that is proposed in the petition for an investigation must be based on the proposal that has been 
dealt with by the general meeting, and it is therefore only issues which occurred prior to 9 June 
2011 that may be investigated.  

 

At the general meeting on 17 June 2010, Shelley Watson was elected as a director and the 
deputy chair of the board following a proposal by RAK. RAK’s chair of the board and CEO, 
Bijan Mossavar-Rahmani, was elected as a director at an extraordinary general meeting on 10 
March 2011. RAK has at no time controlled the majority of the board of DNO. 

 

Although no investigation has been demanded into the actual election of the board at the general 
meeting on 9 June 2011, DNO wishes to comment, in relation to Mr Frydenbø’s allegations, that 
the election of the board was on the agenda for the ordinary general meeting, so that all the 
shareholders had been notified of this matter. As long as the election of the board is on the 
agenda, the shareholders are free to make motions from the floor regarding the board’s 
composition. The fact that a nomination committee has nominated a board or that the existing 
board has proposed a new board composition does not change this. The shareholders are free at 
the general meeting to vote for the board they want, and the shareholder majority determines the 
composition of the board. The shareholders have thus no justifiable expectation that the 
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composition of the board is given until this has been voted on, and the shareholders that do not 
attend the meeting fully understand this. The fact that DNO’s main shareholder submitted a 
motion from the floor at an ordinary general meeting and chose to vote in favour of this is very 
normal and is what shareholders who attend and do not attend the meeting can expect.  

 

Mr Frydenbø’s insinuation that there has been share price manipulation is completely 
undocumented and appears at best to be simply him expressing his opinion in an area he knows 
little about.  DNO shares are traded in a regulated market in the Oslo Stock Exchange, which 
continuously monitors developments in share prices. The stock exchange would have reacted to 
any suspicion of share price manipulation. This is an issue within the sphere of authority of the 
Oslo Stock Exchange. 

 

In accordance with section 5-25, subsection one of the Public Limited Companies Act, the 
general meeting decided to investigate “the company’s management”. By this is meant that there 
must be decisions or transactions by the company’s management/representatives regarding how 
the company is to be managed. If there are no such manifested decisions, there are no issues that 
can be investigated. The way in which RAK acts as a shareholder at a general meeting, etc, has 
nothing to do with the “management” of DNO. 

 

According to section 5-26, subsection one of the Public Limited Companies Act, the demand for 
an investigation must be based on “justifiable grounds” in order for the court to agree to it. 
There must thus be transactions by the company’s management/representatives that there are 
justifiable grounds to investigate. There should not be any investigation into matters that are no 
longer of any importance to the shareholder or if the shareholder can find out from other sources 
about the matters to be investigated. DNO alleges that Mr Frydenbø has not proven, on the 
balance of probabilities, that there are any censurable matters that can be made the subject of an 
investigation, and under any circumstances the matters pointed out are not of any real 
importance to the shareholders. The petition for an investigation should thus be dismissed.  

 

The question of a possible withholding of information on oil reserve estimates and of whether 
the information in the stock exchange notice of 14 June 2011 should have been published at 
another time are questions that lie within the sphere of authority of the Oslo Stock Exchange and 
Finanstilsynet (the Financial Supervisory Authority of Norway). It was the combined board, 
under the leadership of Berge Gerdt Larsen, that was responsible for any information that was 
lacking regarding these before the general meeting on 9 June 2011 - not the directors with links 
to RAK. DNO has also been in contact with the stock exchange concerning the publication of 
this information. There are thus no grounds to assume that there are any irregularities relating to 
the withholding of information. In any case, an investigation pursuant to the Public Limited 
Companies Act is not the correct way of achieving clarity about any such breaches of 
regulations. An investigation pursuant to the Public Limited Companies Act is not to have the 
objective of checking whether public-law legislation has been complied with.  
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When the general meeting on 9 June 2011 was held, the management of DNO had looked into 
opportunities for incorporating parts of RAK’s operations in DNO and had had introductory 
discussions with RAK about such opportunities. Prior to the general meeting on 9 June 2011, 
RAK had terminated these discussions. Nor had the facts in issue been dealt with by the board 
of DNO.  On the date of the general meeting, there were no letters of intent, understandings, 
agreements or decisions of any kind relating to any such possible merger between RAK and 
DNO. 

 

After the general meeting, the discussions were resumed and a letter of intent has been entered 
into between DNO and RAK concerning a transaction according to which parts of RAK’s 
operations are to be merged with a subsidiary of DNO. This letter of intent was published in a 
stock exchange notice dated 4 July 2011. The agreement is to be dealt with by DNO’s general 
meeting on 1 November 2011 and the shareholders will then vote on the agreement, which 
requires a 2/3 majority. There will therefore be full transparency regarding this agreement, and 
there will be independent assessments of it. RAK’s directors in DNO have not been involved on 
behalf of DNO in the negotiations concerning the conversion ratio and merger; i.e. the 
negotiations have been conducted by DNO’s independent directors. Item 6.8 of the information 
memorandum that DNO has prepared in connection with the proposal regarding a merger 
provides the following description of how DNO has handled this situation in which the opposite 
party to the merger is the company’s biggest shareholder, RAK, and in which two of DNO’s 
five directors cannot be regarded as being independent of RAK: 
 

"In order to avoid any conflict of interest issues, comply with legal requirements for 
such related party transactions and to ensure that the Merger is carried out on an 
arm's length basis, the directors on DNO's Board of Directors who hold positions 
with RAK Petroleum, Mr Mossaver-Rahmani and Ms Watson, have abstained from all 
the discussions and voting related to whether to recommend the Merger to the 
shareholders of DNO." 

 
The fact that there have been discussions between RAK and DNO concerning a merger and 
that some of the shareholders believe this merger could have been carried out using incorrect 
values for the shares is not sufficiently specific that it can be made the subject of an 
investigation. 
 
Nor are there any justifiable grounds for investigating whether the value of the shares was 
incorrect on the date when a transaction – which was not carried out – was discussed. 
According to the stock exchange notice of 14 June 2011, the value of the shares is correct in 
any case so the shareholders cannot be said to have any need to know whether the merger 
would have been carried out using incorrect values if it had been carried out earlier.  
 
The discussions from March to June 2011 concerning a possible merger of DNO’s and RAK’s 
operations were discussions between the two companies and not something that Bijan 
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Mossavar-Rahmani took part in as a director of DNO. The person who led the negotiations on 
behalf of DNO was the then chair of the board, Berge Gerdt Larsen. As previously stated, 
these talks were broken off before the general meeting due to disagreement between the 
parties.  The fact that there have been talks about a possible merger that was never realised 
cannot form the basis for an investigation.  The facts of the petition for an investigation are 
that the petitioner wants to have an investigation into how a minority of the directors behaved, 
but this minority never had any chance of succeeding with its proposals or views that the 
majority of the board disagreed with. The leading person on DNO’s board during this period 
was the then chair of the board Berge Gerdt Larsen. 
 
The requirement of justifiable grounds stipulated in section 5-26 of the Public Limited 
Companies Act has not been met in this case. Mr Frydenbø has acknowledged that the former 
chair of the board, Mr Larsen, is behind the petition for an investigation. There can also be no 
doubt that the petition is to a large extent based on information that Mr Larsen is in possession 
of due to his previous position as the chair of DNO’s board. Mr Larsen is free to pursue his 
desire to regain his position as the chair of DNO’s board and to stop the proposed merger, but 
he and Mr Frydenbø cannot use the company law institution of an investigation as a tool for 
reaching his goals.  The petition for an investigation thus lacks “justifiable grounds” and must 
be dismissed.   
 
The requirement of justifiable grounds is also not met even if the court should find that the 
real main objective of the petition is not to stop the merger. There are no justifiable grounds 
for investigating how a minority of the directors has acted as long as this minority has never 
had an opportunity to succeed with its proposals or views that the majority of the board 
disagreed with. In addition, there was not one single transaction between RAK and DNO 
during the period in question. Furthermore, Mr Frydenbø has admitted that Mr Larsen, who 
controlled the board until 9 June 2011, is now behind the petition for an investigation, so that 
the petition appears to be absurd. The same applies to Mr Frydenbø’s allegation that Mr 
Larsen must be the best person to decide whether there is a need to investigate transactions 
conducted while he himself was the chair of the board. 
 
DNO International ASA has submitted the following claim: 

1. The petition for an investigation into DNO International ASA is to be dismissed. 
2. DNO International ASA is to be awarded the costs relating to the Oslo Enforcement, 

Bankruptcy and Probate Court.  
 
 
The Court comments: 
According to section 5-25, subsection two of the Public Limited Companies Act, any 
shareholder may, within one month after the general meeting, demand that the District Court is 
to order an investigation provided the proposal regarding an investigation has received the 
support of at least one tenth of the share capital represented at the general meeting.  In this case, 
the proposal regarding an investigation received the support of 50,137,481 shares out of the 
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375,100,358 shares represented at the general meeting of DNO on 9 June 2011.  This is more 
than one tenth of the share capital represented at the general meeting. Erik Frydenbø, who owns 
2,000 shares in DNO, sent a petition to Oslo Enforcement, Bankruptcy and Probate Court on 20 
June 2011 – received by the Court on the next day – asking the court to order an investigation.  
The formal requirements stipulated in section 5-25, subsection two of the Public Limited 
Companies Act have therefore been met.  
 
The question is whether the demand for an investigation pursuant to section 5-26 has 
“justifiable grounds” and whether the issues which are asked to be investigated lie within the 
authority of the general meeting. 
 
The resolution passed at the general meeting on 9 June 2011 is as follows: 
 

“An investigation into the company’s management is to be initiated in accordance with 
section 5-25, subsection one of the Public Limited Companies Act, with the main 
emphasis on the relationship between RAK Petroleum PLC and the company’s 
management from the date when RAK Petroleum PLC became a shareholder.”  

 
This resolution provides the outer framework for the investigation, see i.a. Kaisen in Tidsskrift 
for Forretningsjus (Business Law Magazine) no. 1/1995, page 27. The Court understands the 
general meeting resolution to only relate to matters occurring between the date when RAK 
became a shareholder and the general meeting on 9 June 2011. No resolution concerning the 
investigation of matters which took place after the general meeting on 9 June 2011 has been 
passed.   
 
In his latest statement of case dated 21 October 2011, Mr Frydenbø has asked for the court’s 
further treatment of the petition for an investigation to be postponed until after DNO’s 
extraordinary general meeting which is due to take place on 1 November 2011, since the 
following proposal regarding an investigation will be submitted to this general meeting: 
 

“Investigation into the following matters: 
A. The sale of shares starting in February 2011, including which agreements and minutes of 

meetings exist in connection with this between the shareholders in RAK, representatives 
of RAK as well as J. P. Morgan and/or Openheimer concerning the sale, repurchase and 
short sale of DNO shares. 

B. Do any agreements exist between the chair of DNO’s board of directors concerning 
payments from RAK and/or others, and what ownership interest does the chair of DNO’s 
board have in RAK. 

C. A cash-flow analysis for RAK and how this is to be covered if the merger is not 
implemented (see the allegation that RAK is self-financed). 

D. An investigation into DNO’s reserves divided into the “oil in place” and reserves for the 
fields in Kurdistan. 

E. An investigation into whether insider information existed when DNO started to buy its 
own shares in September 2011 before the stock exchange notice concerning the status 
was published, and whether there is still insider information in DNO that has not been 
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published.” 
 
 
The circumstances which it is now proposed to investigate do not on the whole seem be 
covered by the general meeting resolution of 9 June 2011, which related to the company’s 
management with the main emphasis on the relationship between RAK and the management of 
DNO, and as regards time the circumstances to a large extent took place after 9 June 2011. The 
petition for an investigation that the Court is now to decide on is based on the resolution 
passed by the general meeting on 9 June 2011. This must be kept separate from that which 
may be decided on at a future general meeting. The Court thus finds no grounds for postponing 
the case until after the planned extraordinary general meeting on 1 November 2011.  
 
Nor does the Court find grounds to summon the parties to an oral hearing on this case. The 
Court refers to the fact that cases involving a petition for an investigation are dealt with in 
accordance with the rules stipulated in sections 22-25 of the Norwegian Probate Act, see 
section 18-3 of the Public Limited Companies Act, and this normally means a written review 
unless the court finds there is a particular need to summon the parties to a court hearing.  In 
this case, there have been extensive written proceedings for just over four months. The Court 
has no need for further clarification of the case in the form of a court hearing.  
 
In Act no. 33 of 25 June 2010, the criterion stipulated in section 5-26, subsection one of the 
Public Limited Companies Act was changed from “reasonable grounds” to “justifiable 
grounds”. In Proposition 117L (parliamentary bill) (2009-2010), item 7.1.4, the Ministry states 
what the condition of justifiable grounds” is to mean: 
 

“The Ministry agrees with the committee that the conditions for starting an 
investigation must pave the way for a minority that has a real need to find out 
about the company’s circumstances having access to an investigation.  The 
Ministry also agrees with the committee that the conditions for starting an 
investigation must be worded such that companies are sufficiently protected 
against a minority without legitimate interests in an investigation being started 
abusing the legal institution of investigation in contravention of the company’s 
interests..... 
 
The Ministry views it as unfortunate if, in contravention of other important 
considerations, disproportionately great weight is placed on the consideration 
of the company having to pay the costs, for example, and on the company’s 
and majority’s interest in the investigation not being carried out. Like the 
committee, the Ministry believes that if an investigation is based on the 
objective of revealing circumstances that the minority has an interest in finding 
out about, and this interest is worthy of protection, the size of the majority that 
does not want these factors to be revealed should in principle be irrelevant.  
The Ministry also points out that, in cases where the company’s conduct 
appears to be incomprehensible and/or where the company refuses to reply to 
reasonable questions or provide information on specific factors which there 
should be openness regarding, there may be a particular need for an 
investigation to be conducted.  
 
In order to make it clear that the objective of an investigation as a legal 
institution is to be the minority’s need for information on, and possibly an 
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independent assessment of, the company’s circumstances, the Ministry 
believes it will be expedient to follow up the committee’s proposal to replace 
the condition “reasonable grounds” with the condition of “justifiable grounds” 
for starting an investigation.  This change means, among other things, that 
there are to be no strict requirements of it being proven, on the balance of 
probability, that the investigation will lead to specific censurable or unlawful 
factors being revealed. However, the Ministry presumes that the requirement of 
“justifiable grounds” will also mean that the investigation must be likely to 
clarify factual circumstances in the company’s activities. The Ministry also 
assumes.... that the condition of “justifiable grounds” will not entail any 
significant lowering of the threshold for starting an investigation compared to 
that which follows from the norm stipulated in the decision of the Appeals 
Selection Committee of the Supreme Court referred to in Rt 2006, p. 664.  
 
The Ministry refers to the fact that the criteria stipulated by the Appeals 
Selection Committee of the Supreme Court in this decision, especially the 
assumption that emphasis is to be placed on the nature of the circumstances to 
which the investigation relates, including the values involved and whether the 
criticism which forms the grounds for the investigation is based on sufficiently 
specific circumstances, will also as a starting point represent an expedient legal 
approach to the assessment of justifiability pursuant to the condition of 
justifiable grounds.” 

 
The main ground for the petition for an investigation seems to be the proposed merger between 
RAK and DNO. This is to be dealt with at an extraordinary general meeting of DNO on 1 
November 2011. During the period prior to 9 June 2011, DNO considered a possible merger 
with RAK. However, the parties failed to agree so that there was no merger proposal. The 
board and company’s management thus did not decide on any merger prior to 9 June 2011. As 
stated above, that which has taken place after 9 June 2011 is not covered by the investigation 
resolution passed by this general meeting. For that which has taken place after 9 June 2011, a 
new proposal regarding an investigation must be submitted and dealt with at a new general 
meeting. As stated above, a proposal regarding an investigation into certain circumstances has 
already been submitted and will be dealt with at the extraordinary general meeting on 1 
November 2011.  
 
As previously mentioned, the board of DNO did not reach any decision on a merger until 9 
June 2011. During this period, the board was chaired by Berge Gerdt Larsen. Bijan Mossavar-
Rahmani was only an ordinary director. According to the information provided, only two of 
the directors (Bijan Mossavar-Rahmani and Shelley Watson) had links to RAK, while the 
other three were independent directors. In this situation, RAK could only exercise limited 
influence over the company’s management. That which has taken place in DNO will also be 
well known to Mr Larsen and shareholders with links to him. There seems to be little need to 
investigate the fact that, during this period, DNO did not agree with RAK on a merger.  It is 
also the positive factor (not the negative one that the parties did not agree) which seems to be 
the objective of the investigation resolution of 9 June 2011. The Court also wishes to point out 
that the way in which a minority of the board may have acted is not very interesting as long as 
this did not result in a resolution or actions during the period in question.  
 
As previously mentioned, why the board of DNO proposed a merger with RAK during the 
period after 9 June 2011 and what has happened in this regard are not covered by the 
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investigation resolution of 9 June 2011.  
 
With reference to the Ministry’s statement in Proposition (parliamentary bill) 117L (2009-
2010), item 7.1.4, which is quoted above, the court wishes to point out that it cannot see that 
an investigation in this case is based on an objective of revealing circumstances that the 
minority has an interest in finding out about which is worthy of protection. The minority here 
is Mr Frydenbø and shareholders that have links with Mr Larsen. In that Mr Larsen was the 
chair of the board until 9 June 2011, he will know most of the facts concerning the company’s 
management during this period.  
 
During the period prior to 9 June 2011, the company’s conduct has also not been 
incomprehensible to the minority shareholders. Nor has it been alleged that, during the period 
prior to 9 June 2011, the company refused to answer reasonable questions or provide 
information on specific factors.  
 
The Ministry also states that the requirement of “justifiable grounds” means that an 
investigation must be likely to clarify factual circumstances in the company’s operations. In 
the Court’s view, an investigation of the factors alleged by Mr Frydenbø will not – for the 
period prior to 9 June 2011 – clarify facts concerning the management of the company apart 
from those which the minority shareholders already know.  
 
The Court also states that that which may be investigated is the “company’s management”. 
The way in which the individual shareholders have acted in their capacity as shareholders is 
not included in the “company’s management”. Such conduct will typically be how RAK and 
other shareholders vote at the general meeting with regard to the election of the board, etc, and 
how they act as a buyer or seller of shares in the market, provided there is no suspicion of the 
shareholder abusing inside information that the shareholder has obtained by being on the 
board/in the management of the company. Thus, any share price manipulation is not covered 
by an investigation.  In addition, this will normally be most appropriately investigated by the 
Oslo Stock Exchange and Finanstilsynet (The Financial Supervisory Authority of Norway). 
 
The question of the withholding of information on the oil reserve estimate and of whether the 
information in the stock exchange notice of 14 June 2011 should have been published on a 
different date are factors that are covered by the “company’s management”. However, the 
stock exchange notice was not sent until 14 June 2011, which is after the general meeting on 9 
June 2011. The Court understands Mr Frydenbø not to be alleging that the former board, under 
the chairmanship of Mr Larsen, has withheld relevant information from the market, or that it is 
relevant to investigate any defective information prior to 9 June 2011. These factors also 
cannot justify a petition for an investigation based on the resolution passed by the general 
meeting on 9 June 2011.  
 
On this basis, the Court finds it cannot allow the petition, since the Court does not find that 
there are any justifiable grounds, see section 5-26, subsection one of the Public Limited 
Companies Act. 
 
The Court has found in favour of DNO on all counts and DNO is entitled to costs, see section 
20-2, subsection one of the Norwegian Disputes Act.  The Court cannot see that there are any 
grounds for making an exception pursuant to section 20-2, subsection three or that section 20-4 
is applicable. The lawyer Mr Berge has submitted a statement of costs in accordance with 
section 20-5, subsection four, see subsection three, for the amount of NOK 152,000, which 
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only relates to fees. The cost amount is exclusive of value added tax, since DNO can deduct 
input value added tax.  
 
Although Mr Frydenbø has not objected to the size of the costs, the Court wishes to point out 
that full compensation of costs shall, according to section 20-5, subsection one of the Disputes 
Act, cover all the party’s necessary costs relating to the case. When considering whether the 
costs have been necessary, emphasis is to be placed on whether, based on the importance of 
the case, it has been reasonable to incur them. The Court is to conduct a real check on whether 
the costs have been necessary and whether they are reasonable. Reference is made to the 
Norwegian Justice Committee’s recommendation regarding a new Disputes Act and to pages 
930 and 933 of Schei’s commentary edition on the Disputes Act.  
 
When a listed company like DNO is sued in a petition for an investigation, it is clear that the 
company must be able to hire legal assistance to safeguard its interests in the legal 
proceedings. In such a dispute which concerns large financial amounts and difficult company-
law assessments, it will be natural to hire an experienced business lawyer with the hourly rates 
this entails.  
 
The lawyer Mr Berge charges an hourly rate of NOK 3,800. When using experienced lawyers 
with expertise, a high hourly rate will normally be offset by the work being more targeted and 
carried out in a shorter space of time than a normal lawyer would have taken. It is natural that 
DNO has dealt with this case thoroughly. The case has also concerned complicated 
assessments of a factual, economic and legal nature.  
 
Following an overall assessment of that which is necessary and reasonable, including based on 
the principle of proportionality, the Court approves the fee claimed by the lawyer Mr Berge 
and determines the costs in accordance with this. 
 

Conclusion: 
1. The petition for an investigation is dismissed. 
2. Erik J. Frydenbø is to pay NOK 152,000 to DNO International ASA as costs within 14 

days of the pronouncement of this court order.  
 
 

[Signature] 
Leif Villars-Dahl 

 
Guidance on the opportunity to appeal in civil actions is enclosed. 
 
 


